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to provide for the temporary custody of the child, his authority being 
derived from the equitable jurisdiction of the Superior Court. 7 

The amendment to Section 1747 of the Code of Civil Procedure is 
apparently intended to reinforce the court's authority to take a child 
temporarily from the custody of parent or other rightful guardian. It 
would have been better, it is submitted, in the principal case, for the 
District Court of Appeal to have based its decision on the well-settled 
grounds of the parent's right in the absence of other "controlling con- 
siderations," and on the reasonable finding of the trial court, particu- 
larly in view of the strong doubt whether the legal custody had ever 
been out of the mother. To invoke a section of the code, irrelevant in 
fact, and to place a strained construction on it, tends to lay up trouble 
and mischief for the future. M. O. 

Partition — Homestead. — By a decree of distribution after the death 
of John Mills, his separate property, consisting of 320 acres, was dis- 
tributed, in undivided shares of one-third each, to his widow (the plain- 
tiff), and his adult son and daughter (the defendants), as tenants in 
common, subject to a homestead of 25 acres set apart to plaintiff for 
her sole use during her life. Subsequently, action in partition was 
brought under Section 752 of Code of Civil Procedure. The District 
Court of Appeal decreed a partition of 295 acres only, exempting the 
25 acres used as homestead. 1 

The general rule is that when partition is sought it must be of the 
entire tract of land held in common, and that all persons having any 
right or equity in the property should be joined as parties to the ac- 
tion. 2 Thus is carried out the intention of the partition acts to make 
the one judgment final and conclusive. 3 Title is conclusively deter- 
mined by such an action. 4 

Certain exceptions are made to the general rule, on the ground of 
public policy, 5 or because of the nature of the property, 6 or because 



7 Ex parte Miller (dissenting opinion) (1895), 109 Cal. 643, 42 Pac. 
428; In re Glenn (1880), 54 Md. 572. 

1 Aurelia Mills v. Winnie Mills Stump and Charles Mills (1912), 15 
Cal. App. Dec. 463. 

2 Sutter v. San Francisco (1868), 36 Cal. 112; Watson v. Sutro (1890), 
86 Cal. 500, 24 Pac. 172, 25 Pac. 64; Havens v. Sea Shore Land Co. 
(1898), 57 N. J. Eq. 142, 41 Atl. 755; Gore v. Dickinson (1892), 98 Ala. 
363, 39 Am. St. Rep. 67; Beetson v. Stoops (1904), 91 N. Y. App. Div. 
185, 86 N. Y. Supp. 332. 

3 Gates v. Salmon (1868), 35 Cal. 576. 

* Code of Civil Procedure (Cal.) Sec. 759; Hancock v. Lopez (1879), 
53 Cal. 362; Martin v. Walker (1881), 58 Cal. 590. 

* R. R. Co. v. R. R. Co. (1883), 38 Ohio St. 614; Bram v. Lutheran 
Church (1854), 23 Pa. St. 495. 

6 Hanna v. Clark (1902), 204 Pa. St. 149, 53 Atl. 758; Smith v. Coo- 
ley (1884), 65 Cal. 46, 2 Pac. 850. 
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the estate is subject to a paramount estate in severalty, 7 or to a 
trust. 8 

As "a trust imposed by law," and in accordance with the nature of 
the homestead right, a homestead has generally been exempted from 
partition during the life and occupancy of the widow or any minor 
children. 9 Certain cases allow a partition of the residue. 10 There are 
intimations in certain cases that partition may be allowed if advisable. 11 

In a few States, the homestead exemption extends only to a forced 
sale for debts, and not to partition. 12 The Michigan court says: "The 
homestead should not be severed unless justice requires it," but points 
out reasons, aside from the law, for declining to forbid a partition 
among heirs. The Kansas cases allow partition in certain situations. 13 
In Illinois, by statute, partition of a homestead is allowed, each parcel 
in severalty remaining subject to the homestead estate, and a sale can- 
not be made except to such estate unless consented to in writing. 14 

Previous California cases had held only that a purchaser from an 
adult child of his undivided interest could not occupy homestead prem- 
ises, as tenant in common with widow and minor children, 15 and that 
the mortgagor or grantee of a widow's interest could not maintain an 
action for partition of homestead until the youngest child reached its 
majority. 16 

The appellant's contention in the present case was that a partition 
of the entire tract should be made, so that the share of each tenant 
should be subject to an equal portion of the homestead estate. Such 
a course would have been possible under the law of the State as it had 
developed and such a result would have been practically that reached 
under the Illinois statute. The decision, however, is in harmony with 
the weight of authority as to the exemption of homesteads, and prob- 
ably settles the question in California for the future. 

M. O. 
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